CREAMY LAYER: A DISGUISE TO CHEAT REALLY BACKWARDS

SUMMARY 
1. The principle of creamy layer is to protect the really deprived and resource less OBCs from powerful and advanced OBCs. 
2. The current definition has been developed to protect the rich and powerful OBCs. 

3. The current criteria are totally faulty and in-effective.

4. The Government and NCBC is not sincere enough to protect the really backward OBCs and are merely working for the benefit of rich and powerful OBCs. 

5. Redefine the creamy layer to protect the really backward OBCs. 

6. It should be made mandatory for the candidate to declare the parental resources at the time of appointment / admission and an independent agency should be asked to verify these. 
A NOTE ON CREAMY LAYER IN OBCS
1. The concept of creamy layer is born out of necessity when a caste is considered as a class. Inherently, a caste is a heterogeneous class and to make it a homogenous class, the developed/advanced persons should be excluded by application of creamy layer principle. The members of a caste or community are supposed to receive benefits of State protection because they are socially /educationally/economically/ politically backward. They are not entitled for State protection because they belong to a particular caste/community. To receive the benefits of affirmative action, a person must qualify for being a member of the class in terms of levels of deprivation. If a person is advanced socially/educationally/ economically/ politically, he does nor shares the properties of that class any longer, and hence should not be considered for State protection.

2. In the present system of reservations, the quotas are tightly compartmentalized. Thus, if creamy layer is excluded, it is the weaker section of the OBCs who will be benefited. The so called forward class has no advantage or disadvantage of exclusion of creamy layer. Even if some reserved seats remain vacant, these seats are non-transferable and the ‘General Category” candidates will not get any benefit. 

3. If “creamy layer “is not excluded or creamy layer definition is faulty, the “poor and deprived” are compelled to compete with “rich and powerful”. In the present system, both the groups are treated equally by the State which is against the principle of “Equality” enshrined in the Article 14, which is a basic feature of the Constitution.

4. Clause (2) of Article 38, says "the State shall, in particular, strive to minimize the inequalities in income, and endeavor to eliminate inequalities in status, facilities and opportunities, not only amongst individuals but also amongst groups of people residing in different areas or engaged in different vocations." In the present system, the already advanced section among OBCs take away all the benefits of reservation, leaving the weakest among them high and dry. This increases the inequalities. Clearly, this is against the spirit of Article 38(2) of the Constitution.

5. It should be ample clear that “creamy layer” principle is for the safeguard of welfare of real deprived and backward people among so called OBCs. By exclusion of ‘creamy layer’ among OBCs, the so called ‘forward classes’ are not going to receive any benefit. As explained above in the point 2, the ‘forward classes’ will not get even the vacant reserved seats. Contrary to this, when the creamy layer among OBCs is excluded from reservation, they will compete with forward classes for “general category’ or ‘open category’ seats and thus reduce the chances of selection of a forward class candidate.

THE CURRENT DEFINITION OF CREAMY LAYER: A DOCUMENT OF FALSEHOOD
The Creamy layer guidelines were developed by the “Expert Committee for specifying the criteria for identification of socially advanced persons among the socially and educationally backward classes”.   These guidelines were subsequently modified in year 2004). From the inception, efforts were to include more and more of advanced sections of OBCs in the ambit of reservations. Just reading few lines from the ‘conclusion’ of the report will reflect the intensions of the Committee:

“---------it is our considered view that when prescribing an income limit for excluding the creamy layer, it is to be ensured that the economic strength of the excluded section is sufficiently sound as to mean their social and educational standing on par or comparable with the creamy layer sections among forward castes/communities, so that they can compete on equal footings.”

Clearly, the Committee was concerned with the welfare of rich, powerful, and advanced section of OBCs. The Committee totally ignored the fact that the creamy layer definition was required to protect the really deprived OBCS from the advanced OBCs. The Committee was  least concerned about the welfare of really deprived, poor, and resource less OBCs whose share is gobbled up by the powerful, and advanced section among OBCs.
In fact, with the present definition and methodology of implementation, only a miniscule of advanced and powerful OBCs could be weeded out. At the time of obtaining OBC certificate, it is the self declaration of the candidate which is sufficient. No detailed information is obtained. Secondly, the criteria are also ineffective and defined in a way to protect the rich and powerful.
PROBLEMS WITH PRESENT DEFINITION OF CREAMY LAYER
1. Presently, creamy layer definition is limited to one generation only, i.e., to parents only. Even if the grandfather is an IAS or an industrialist, it is not considered for definition of creamy layer.

2. The present creamy layer definition is applicable only if the parents are still holding a constitutional post or Class I post. If the parents are currently not holding the post, the sons/ daughters can still avail benefits of reservation. 
3. Creamy layer definition is used in relation to sons/daughters only. Even if a person is an IAS, he or she is considered backward life-long. There is no time cap by which such persons could be considered advanced.

4. Husband’s status is not considered to define advancement of a lady. Even if an OBC girl is married to an IAS officer, she will be backward life-long.

5. Apart from few constitutional posts, none of the politicians has been included in the creamy layer. All the MPs and MLAs are considered backward. Even the ministers are considered backward. 

6. Almost all the Class II officers are excluded from creamy layer. Creamy layer principle is applicable only when both the father and mother of the candidate are Class II officer or either of them is promoted to Class I post before the age of 40 years, or either of them had a foreign assignment for more than 5 years. Even if, the total emoluments of the father/mother are more than 2.5 lakhs, creamy layer principle does not apply.

7. In defense services, only Officers equal to above the rank of Colonel are considered in the creamy layer. The officers in lower ranks very well cross the upper income limit of 2.5 lakhs. Apart from income, the other facilities provided to such officers are also not taken into consideration.

8. Income of husband and wife is not clubbed together to define creamy layer. If both the husband and wife earn Rs 2.40 lakhs each, creamy layer principle does not apply to their children.

9. Income from salary and agricultural income is not clubbed together.

10. Land holding:  Initially persons having irrigated land equal to or more than 65% of statutory ceiling limit were included in creamy layer. Under pressure of powerful OBC land-owners, the limit was raised to 85%.  In various States, the ceiling limit for irrigated land varies from 12 to 18 acres of irrigated land (Agricultural Statistics at a Glance 2004, Ministry of Agriculture, Govt of India). This is approximately 5 to 7 hectares (1 Acre = 0.404686 Hectares). As per current survey, only 3.6 % land holdings in the country are above the size of 4.0 hectares (NSS Report No. 515: Employment and Unemployment Situation in India, 2004-2005. (Page 29)..  Thus, practically a negligible proportion of population is covered with creamy layer definition which comprises only those people who may be equal only to the forward most of the advanced sections.

11. Only Un-irrigated land, whatever may be the size, has not been considered to define creamy layer.

12.  Mango, citrus, apple, and other similar plantations have been considered similar to agricultural land and same ceiling limit principle has been applied.

13. Residential property has not been defined properly. No differentiation has been made between urban property and rural property.

14. Ownership of other worldly material (Car, trucks, tractors, etc) has not been considered.
15. The annual upper income limit was Rs 1,00,000 ( one lakh ) in the year 1993-94, which has been raised to Rs 2,50,000in the year 2004. Now look at the income distribution of Indian Population (Report of Conditions of Work and Promotion of Livelihoods in Unorganized Sector. Page 6.):
	Income Group(In relation to poverty line , PL)
	Approximate Annual Income of family (Rs)
	Percentage of population

	< PL
	< 20,000
	21.8

	PL to 2 PL
	20000-40,000
	55.0

	2 PL to 4 PL
	40,000-80,000
	19.3

	>4 PL
	> 80,000
	4.0


(Official poverty line defined in terms of per capita expenditure of less than Rs 11.6 per person per day. The average family size is considered to 4 persons per family.)

This shows that:
a) About 21.8 % population is below poverty line.

b) Another 55% population is at poverty threshold.

c) Another 19.3 % population is just above poverty threshold.

d) Only 4.0% families have an income more than Rs 80,000 per year.

e) Out of these 4 % families, hardly 1% can be expected to be having an income of more than 2,50,000 per year. Considering the backwardness of OBCs, this number should be well below 1%.

Clearly, with present income limit, only less than 1% population can be excluded.

1. Previously, whenever State Governments applied the ‘mean test’ to exclude the advanced section of OBCs, Income Tax limit was the Gold Standard. .Let us see what the NCBC has done:
	Year 
	Annual income for Income Tax exemption 
( Annexure IV )
	Creamy layer definition in terms of annual income

	1993
	28,000
	1,00,000

	2004
	50,000
	2,50,000


The initial limit which itself was set to be very high ( three and half times of income tax exemption limit) has been further raised ( Five times of   income tax exemption limit ).Even the Supreme Court in Indra Sawhney case  ( 1993 ) has considered Rs 30,000 / year as a handsome income for rural areas. The NCBC guidelines failed to considered these facts and set a very high and artificial definition of creamy layer.
All these facts clearly show that:

1. The Government of India and its policy makers never believed in the principle of ‘creamy layer’.

2.  Compelled by the Supreme Court, the Government came out with ‘sham' definitions of creamy layer.

3. The purpose of the Government is to provide benefits of reservation to the rich, advanced and powerful people among OBC castes. 

4. The Government is least concerned about the welfare of really deprived and backward OBCs.
REDEFINITION OF CREAMY LAYER IS REQUIRED

1. The creamy layer definition should include grandparents also. There is no reason as to why grand children of an IAS officer should be considered backward.

2. The creamy layer definition should be applicable even after retirement of parents from various constitutional posts or government posts. 
3. Creamy layer definition is used in relation to sons/daughters only. Even if a person is an IAS, he or she is considered backward life-long. There is no time cap by which such persons could be considered advanced. The creamy layer definition should be applicable to persons themselves also.
4. Husband’s status is not considered to define advancement of a lady.  If a girl marries to any person who belongs to creamy layer, she should also form a part of creamy layer after three years of marriage.
5. Apart from few constitutional posts, none of the politicians has been included in the creamy layer. All the MPs and MLAs are considered backward. Even the ministers are considered backward.  By modified definition, all present and past, MLAs, MPs and Ministers should be included in creamy layer. In its recent Judgment, Hon’ble Supreme Court has also directed for the same. Similarly, all persons heading various State Corporations should be included in the list of creamy layer.
6. In the rural set up, Block Pramukhs have immense power and influence, and hence can not be considered backward.

7. Almost all the Class II officers are excluded from creamy layer. Creamy layer principle is applicable only when both the father and mother of the candidate are Class II officer or either of them is promoted to Class I post before the age of 40 years, or either of them had a foreign assignment for more than 5 years. This clearly excludes large number of Class II officer from the net of Creamy Layer. By revised definition, all the Class II officers should be included in the definition of creamy layer. If you do not exclude them, they will take away the rights of Class III and Class IV   OBCs.
8. In defense services, the definition should be lowered to Major level.
9. Income of husband and wife should be clubbed together to define creamy layer.  The children draw benefits from both.
10. Income from salary and agricultural income should be clubbed together. There should be standardization of income per acre of land and it should be clubbed together with the salaried income.
11. Land holding limit should be lowered to 40% of ceiling limit. This should also take in account the land holding in name of wife and children.
12. The definition should be applicable to Un-irrigated land also as the disadvantage of un-irrigated land has already been taken into account while calculating the ceiling limit.
13. Mango, citrus, apple, and other similar plantations should be redefined as these can not be equated with agricultural land.
14. Residential property should be defined properly.  A suitable differentiation should be made between urban property and rural property. Merely holding of a sizable residential property should make a person eligible for inclusion in creamy layer.
15. Ownership of other worldly material (Car, trucks, tractors, etc) should also be considered.
16.  All income tax payees should be included in the creamy layer.

17. Person owning small industrial units are difficult to assess for their income. If a person provides employment to six or more people, should be included in creamy layer.

IMPLEMENTATION OF CREAMY LAYER PRINCIPLE SHOULD BE TRANSPARENT AND STRICTER

1. The present self-declaration should be replaced with a more objective method. At least, the parents should be included as witness.

2. It should be made mandatory for the candidate to declare the parental resources at the time of appointment / admission and an independent agency should be asked to verify these. 

3. The information provided by the candidate should be made accessible to all on the internet. This will act as a deterrent for the candidates who obtain false “No Creamy Layer” certificate.

For all the government orders, committee reports and other documents, click the link below:

http://www.youthforequality.com/must-read/A%20NOTE%20ON%20CREAMY%20LAYER%20OBC.pdf
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